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CONTRACT REGULATIONS

Introduction

These procedures are Standing Orders made pursuant to Section 135 of the Local
Government Act 1972 relating to Contracts (the procedures are referred to as “Contract

Regulations”) and-were-agreed-by-the-Council-on22" November2001this-will need-to
he-changed-eneewegetanpreval

and were aqgreed by the Council on ...... 2003

The Local Government Act 2000 required the Council to draw up a Constitution in
order to put in place “Executive Arrangements”. Under Executive Arrangements the
Council functions are essentially divided between those which are the responsibility
of “the Executive” (see below) and those which are the responsibility of the Council
or a Committee of the Council. The major functions which remain the responsibility
of the Council or a Committee of the Council include Development Control, Licensing
Responsibilities, and Employment/Personnel Issues

The responsibility for decision _making for almost all other functions rests with the
“Executive”. The Executive comprises, the Leader plus up to 9 other Councillors.
Subject to _any constraints contained in the Constitution (of which these Contract
Requlations form part) and the Scheme of Delegation to Officers, the Leader
determines whether the power to take a particular decision rests with the Leader, the
Full Executive, a Committee of the Executive or an individual Executive Member. In
practice, insofar as the power to take a decision has not been delegated to an Officer,
responsibility for taking decisions in connection with Executive functions has largely
been delegated to individual Executive Members. The Scheme of Delegation within
the Executive is set out in Part 3 of the Council’'s Constitution which is on the
Council’s Intranet.

Included to clarify the distinction between Executive and Non-Executive functions, which
impacts on the powers to enter into contracts (see 1.1 below) and single tender actions (see

1.25 below)

Every Contract made by or on behalf of the Council including those entered into by or under
the authorisation of:

. The Council
. The Leader

. The Executive or Committee of the Executive or single member of the Executive or
Committee or Sub-Committee.

. Responsible Director of the Council pursuant to powers delegated to him
. Consultants employed by Bracknell Forest Borough Council
. Schools operating under statutory delegated powers

shall comply with these Contract Regulations. These regulations apply to Contracts where
the Council is purchasing works, goods and services (including consultancy but not
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including the instructing of Counsel) or disposing of goods or supplying services, but
not to contracts of employment. The regulations apply to land transactions and the advice
of the Borough Solicitor should be sought on all contracts involving the acquisition and
disposal of land. Fhe-regulations—alse—apply-to-contractsfor-thepurchase-of-consultancy

Moved to para 1.1 for clarity

evedennmn o for elapiy

These Contract Regulations should be read in conjunction with Financial Regulations and
other relevant parts of the Council’s constitution in particular the Access to Information
procedure Rules relating to Key Decisions Preeedure. Schools should also refer to the
Scheme for Financing Schools.

Reference to key decision procedure introduced as a reminder

Interpretation

In these Contract Regulations unless the context otherwise requires the following words
shall have the following meanings:-

“Council” means Bracknell Forest Borough Council

“Executive” means a meeting to which the Leader and all those
Members that are serving as Executive Members
have been invited.

“Executive Members” means the Executive, a Committee of the Executive
or an individual member of the Executive depending
upon the Scheme of Delegation for Executive
functions determined by the Leader of the Council.

¥ means a Committee of the Council to whom the

powers to enter into a Contract have been delegated

in accordance with the Council’s Standing Orders.

“Responsible Committee

“Responsible Director” means the Director of the Council or such other
officer to whom the power or responsibility to enter
Contract Regulations 03-03 v1.4
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into a Contract has been authorised or delegated in
accordance with the Council’'s Standing Orders. For
schools, this means the Head Teacher.

“Value” There are special rules relating to the valuation of

contracts to which the Public Procurement
Regulations apply.
For other contracts value means the amount or value
of a Contract which shall be calculated (or estimated
where calculation is not possible) over the expected
term of the Contract. Where a Contract is for the
provision of goods and services to more than 2
parties, the Value is that attributable to that part of
the Contract relating to value to be received by the
Council only. Where the Council receives value
which does not relate to money paid by the Council
the non-monetary consideration received by the
Council over the term of the Contract shall be
estimated in order to determine the Value.

For any Contract where the term of the Contract is
indeterminate the Contract shall be taken as being for
a five year term for the purpose of calculating the
Value of it EXCEPT THAT in respect of a Contract
for the provision of social care to one individual where
the term shall be taken as being for one year for the
purpose of calculating the Value.

In_all cases, requirements should NOT be split
into_separate contracts in_order to avoid the
application of elements of these regulations.

Introduced to clarify and strengthen the Regulations

“Tender” means a formal sealed offer made in writing,
submitted under closed cover in response to an
invitation to tender issued by the Responsible
Director on behalf of the Council and anticipated to
be above £50,000 in Value.

“Quotation” means the amount stated as the price of goods or
services anticipated to be below £50,000 in Value.

“Contract” means an agreement (whether made orally or in
writing) made between the Council and one or more
persons which is intended to be enforceable in law,
excluding a—gareements between the Council and a
voluntary organisation relating to grant aid given by
the Council and the organisation

- and agreements and-agreements-for grant aid
given to the Council

Contract Regulations 03-03 v1-4
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“Economically Advantageous”

DRART

means a Contract for the regular provision of
services, works of periodic maintenance or
comprising schedules of rates for use in the provision
of goods, works or services.

means the best value to the Council as a whole,
considering not only price but other criteria which are
applied to the tender evaluation process.

Contract Regulations 03-03 v1.4
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Arrangement of Requlations Page numbers will need to be revised in
final “for publication” version

These Contract Regulations are divided into various sections and annexes as follows:-

Page Nos:-
SECTION 1: General requirements for entering into Contracts
11 Authority for entering into Contracts 1
1.2 General Procedures for entering into Contracts. 1
1.3 Procedures for selecting tenderers 2
SECTION 2: Requirements for the reception and opening and acceptance
of tenders
2.1 Reception and opening of Tenders and Quotations 4
2.2 Acceptance of Tenders and Quotations 5
2.3 Post Tender negotiations 6
SECTION 3: Contract execution procedures
3.1 Evidence and signing of Contracts 7
3.2 Recording of Contracts 7
SECTION 4: Public Procurement
4.1 Relationship with Contract Regulations 8
4.2 Public Supply Contract Regulations 8
4.3 Public Works Contract Regulations 8
4.4 Public Service Contract Regulations 8
45 Advertisements 8
SECTION 5: Best Value
5.1 Best Value 9
52 Governing Principles 9
SECTION 6: Contents of Contracts
6.1 Categories of Contract 10
6.2 Standard contents 10
6.3  Health and Safety 10
6.4 Performance bonds, liquidated damages and deeds of guarantee 10
6.5 Dispute resolution 11
6.6 Default 11
6.7 Data protection 11
6.8 Liability of contractors for sub-contractors 12
6.9 Standards 12
6.10 Cancellation of Contracts 12
6.11 Restrictions on assignment 12
6.12 Final certificate 13
6.13 Contractors or consultants dealing with third parties 13
6.14 Human Rights 13
6.15 Clauses specific to contracts with consultants 13
6.16 Rights of Third Parties 14
6.17 EMU compliance 14
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SECTION 7: Ancillary Matters

7.1 Disposal of assets
7.2 Contract variation
7.3 Contracts over 5 years in duration

ANNEXES

Annex A: Circumstances justifying Single Tender Action
Annex B: The Use of Approved Lists of Tenderers

Annex C: Public Advertising Requirements

Annex D: Procedure where Public Advertising only is used
Annex E: Framework Agreements

Annex F:Conditions of Contract

Contract Regulations 03-03 v1.4
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CONTRACT REGULATIONS — SUMMARY
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(Note: This diagram provides a quick overview only — exceptions to these general rules are covered in the written regulations)

Contract value

Quotes/Tenders required
(min.)

Choosing Quotes /
Tenderers

Reception of
Quotes/Tenders

Acceptance of
Quote / Tender

Evidence & signing

£0 - £5,000

£5,001 - £50,000

| 1 Over £50,000

Value fo Money
Min 1 Quotation

3 Written Quotations

3 Tenders

Reasonable discretion
of
Responsible Director

Reasonable discretion
of
Responsible Director

Public Advertising only, or
Approved List only, or
combination

No formal requirements
but maintain written record
(See ordering procedure within
Financial Mangement Handbook)

No formal
requirements but
maintain written

record

Formal submission to Dir. of
Corp. Services. Opened by
Dir. of Corp Servivces or

their approved represnetative.

On any reasonable basis as
determined by the
Responsible Director

Accept either lowest or
most economically advantageous.
Using Approved lists, accept lowest
only.

Accept lowest or most economically
advantageous
Using approved lists,
accept lowest only.

Record in writing
Copy kept on file.

Contract in writing
signed by Responsible
Director.

Copy kept on file.

Form approved by Borough
Solicitor. Signed by Responsible
Director. Entry in register of
ontracts Orginal contract kept by BSol.

Above £144,456 Public
Procurement regulations
may apply — see section 4
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SECTION 1: GENERAL REQUIREMENTS FOR ENTERING INTO CONTRACTS

1.1 Authority for entering into Contracts
No exception can be made to these Contract Regulations other than;

1.1.1 In respect of a contract which relates to an executive function,
the Executive or, in_the event of urgency, the Executive
Member_with responsibility for the function to which the
contract relates.

5
{
q
b

o T

Committee or, in_the event of urgency, the Mayor or (if the
function has been delegated to a committee) the Chairman of
the Committeewith-the-specific-approval-of-the Executive-or-in

A decision by-the Exeeudtive to make an exception to these Contract
Regqulations shall be a decision to which Paragraph 16 (“call-in”) of Part IV
of the Council’s Constitution shall apply.

Moved from Introduction to draw greater attention to this provision and
clarified; distinction between Exec and Non-Exec functions clarified.

4+111.1.2 No Contract shall be entered into without :
o sufficient budgetary provision for the expenditure to be incurred
e the necessary legal power to do so exists
e appropriate authority (which may be delegated from the Council
or the Executive).

No Councillor (including Members of the Executive) shall enter into
or purport to enter into a contract on behalf of the Council (see the
Protocol on Decision Making under Executive Arrangements).

+1.21.1.3 It is the duty of the Responsible Director to ensure that any
Contract negotiations are conducted by officers possessing the
professional skills appropriate to the proposed transaction and to
obtain any appropriate legal and financial advice prior to entering
into a Contract.

4131.1.4 Every Responsible Director shall make arrangements for the
recording of decisions taken by him/her pursuant to these Contract
Regulations.

1.2 General procedures for entering into Contracts

NOTE: The procedures in Sections 1.2 and 1.3 apply to all
Contracts except:

. Contracts for the acquisition and disposal of estates and
interests in land;
. Contracts governed by the Public Procurement Regime

CortmetRogulazons03-02 vl 4
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1.2.2

123

1.2.4
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(Section 4);

Reference should be made to general procedures for selecting
Tenderers and Quotations (Section 1.3), single tender action
(Annex A), the use of approved lists of Tenderers (Annex B)_or use
of Framework Agreements (Annex E) and public notice advertising
procedures (Annexes C & D).

A Responsible Director may enter into such Contract with such
person as he/she considers competent for the purpose provided all
reasonable endeavours have been made to achieve value for
money.

(a) Subject to 1.2.2 (b) The Responsible Director may enter into such
Contract with such person that he/she considers competent for the
purpose provided that at least three written Quotations against a
formal specification or written statement of requirements have been
requested prior to such Contract being entered into.

(b)

If it is only reasonably practical or appropriate to obtain two
written quotations, the approval of the Monitoring Officer or
Section 151 Officer must be obtained. (If only one quote can be
obtained, see Single Tender Action below.)

Reworded to improve clarity

A Responsible Director may enter into such Contract with such
person as he/she considers competent for the purpose provided
that he/she has invited tenders in accordance with these Contract
Regulations or is utilising the single tender action procedure.

Exeeptiens-Single Tender Action

the cireumstances-detalied in-Annex-A- Ee espor .SI ble-Directo

A)._All cases must meet the justification criteria set out in
Annex A

Revised single tender provisions aimed at streamlining the procedure
to facilitate speedier routine decision making. Members will remain
involved in the more significant decisions (>£250k), but are freed from
more routine business process. The use of Framework Agreements
such as those set up by the OGC (eg the new Banner stationery
contracts) including GCAT and SCAT is regularised.

Moved from paral.3.5 for clarity

Contract Regulations 03-03 v1 4

Contract Value

Up to £5,000

£5,001 - £50,000

=Sl A~ S S A A

Over £50,000

F*“{ Formatted: Bullets and Numbering




DRAFT

e £250,001 and above — submissions with full justification
must be made in writing for approval
(a) for Executive functions. by approval—mustbe
obtained—from—the Leader of the Council or a
person or persons nominated by the Leader_in
accordance with his powers of delegation
detailed in Part 3 of the Constitution.
(b) For non-Executive functions, by the Council or (if
the function has been delegated to a committee)
the relevant Committee. In cases of urgency, single

“mn 4[ Formatted: Bullets and Numbering

< £5,000

£5,001-£250,000

> £250,000

tender_action may be authorised by the Director of
Corporate Services or his authorised representative in
which event a report shall be submitted to the Council,
the Responsible Committee or the Executive (as
appropriate). For Schools this should be agreed by
the Governing Body and reported to the Director of
Education

Revised single tender provisions aimed at streamlining the
procedure to facilitate speedier routine decision _making.
Members will remain involved in the more significant decisions
(>£250K), but are freed from more routine business process.

Urgency provisions simply moved from paral.3.5 for clarity

e

+2.51.2.6 The use of approved Framework Agreements is not
regarded—treated as single tender action_pursuant to these
regulations but is governed by the provisions of —see-Annex
E. However any order of £400,000 or greater will be subject to
the Key Decision process.—see222

Framework Agreements are call-off contracts eq the new Corporate
stationery contract with Banner Business Supplies — approved by
the Executive on 21 January 2003.

Included to avoid need to seek Executive approval for every order
issued under any Framework Agreement

Ceontract Regulations 03-03 vi4

"—_[ Formatted: Bullets and Numbering

‘—[ Formatted: Bullets and Numbering




131

1.3.2

133

134

DRAET

R

Once the requirements of section 1.2 (General procedures for
entering into Contracts) have been determined the following
procedures must be applied when deciding who will be selected to
provide a Quotation or invited to tender. Responsible Directors
must maintain records showing who has been selected and
why.

For certain contract types each Responsible Director may hold an
approved list of Tenderers who, having already been vetted, would
be considered competent for the purpose of letting Contracts. This
issue is considered at Annex B (The use of approved lists of
tenderers).

The Responsible Director shall decide upon the appropriate
procedures.

Unless an approved list exists for the Contract type, the
Responsible Director may use his/her reasonable discretion (taking
into account the technical competence of the proposed supplier and
professional advice if appropriate) in deciding who to invite to
provide a written Quotation.

Where the Public Procurement Regulations apply the Responsible
Director need not comply with the requirements of this paragraph if
the Council has advertised the Contract in the Official Journal of the
European Community. The Responsible Director shall select
appropriate persons to be invited to tender from;

. Respondents to public advertisements placed in accordance
with the requirements for public advertising set out in Annex
C or D, and/or

. The approved list held by the Responsible Director in
accordance with Annex B.

Save, where the Public Procurement Regulations apply (which have
detailed selection criteria which must be used), where the number
of respondents to a public advertisement exceeds the desired
number of Tenderers, the Responsible Director shall ensure that
those invited to tender are selected on the basis of pre-determined,
objective measures, including the following factors:

¢ financial stability
e past performance/likely future performance
e technical resources

e health & safety/quality systems/training policies
Part II of the Local Government Act 1988 precludes the Council

from taking into account “non-commercial considerations” in
deciding to whom an invitation to tender should be extended or to

CONTRACT REGULATIONS 03-03 v1.0
Draftvi.0
Page of 50
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whom a contract should be awarded. No such consideration should
be taken into account.

Advice: It is recommended that a minimum of three be invited to
tender. However there may be circumstance where the total
number of tenderers who meet the predetermined criteria is less
than three and only these should be invited to tender. Again, the
Public Procurement Regulations have different requirements.

Now covered by para 1.2.4

Contract Regulations 03-03 v1 4




SECTION  2:

DRAET

ACCEPTANCE OF TENDERS AND QUOTATIONS

2.1

2.1.1

2.1.2

213

2.1.4

215

2.1.6

Reception and opening of Tenders and Quotations

For procedures on ordering please refer to Financial Regulations
and the Financial Management Handbook.

Where written Quotations are invited the Responsible Director
should specify by when, to whom and where the Quotation is to be
addressed. The Responsible Director shall maintain a written record
as set out in paragraph 2.1.1 of these Contract Regulations. No
correspondence shall be entered into with any individual or
organisation submitting a Quotation during the evaluation period,
other than to seek clarification on specific details of the
individual/organisation’s own Quotation.

An Invitation to tender should specify to whom and where the
Tender is to be addressed and the closing date. Tenders must be
submitted in a plain sealed envelope which shall bear the word
“tender” followed by the subject to which it relates, but shall not bear
any name or mark by which the sender may be identified. All
envelopes should be distinguishable to aid identification and to
avoid premature opening by staff responsible for receiving and
registering post.

Envelopes containing Tenders shall remain in the custody of the
Director of Corporate Services or their authorised representative
pending expiry of the Tender period. The Tenders shall be opened
at an appointed time in the presence of the Director of Corporate
Services or their authorised representative and once opened
forwarded to the Responsible Director and other relevant officers
where appropriate.

A schedule shall be prepared at the time of opening any Tender
submissions which will clearly indicate the name of each Tenderer,
the Value of each submitted Tender, (where this can be assessed)
the date and time of the tender opening and the signatures of all
persons then present. The appropriate page of the Tender which
details the total Tender Value (where it is possible to assess) shall
also be signed by all persons then present.

Late Tenders

No late Tenders will normally be eligible for consideration. The
Responsible Director shall obtain the written agreement of the
Director of Corporate Services if he/she believes that exceptional
circumstances justify including a late Tender. In the case of
Tenders invited in relation to the disposal of estates and interest in
land, the Berough-Surveyor Berough-Surveyor-Assistant Director
Environment (Resources) shall have discretion to consider late
tenders where necessary in his view to discharge the duty under
Section 123 of the Local Government Act 1972 to sell at the best

CONTRACT REGULATIONS 03-03 v1.0
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price reasonably obtainable. The appropriate page of the tender
which details the total tender Value shall also be agreed by all
persons then present.

Updated post title

2.1.7 Where a late tender has been deemed to be eligible for
consideration, a record of the decision and the reason must be
reported to the Borough Finance Officer.

2.2 Acceptance of Tenders and Quotations

Note: Specific regulations apply to Contracts governed by the public
procurement process. These are covered in sections 4 below.

Those parts of the Council’'s Constitution setting out Financial
Regulations and the Delegation to Officers should also be referred
to prior to accepting Tenders and Quotations.
Contract Value
Use of Approved Lists (also see Annex B)
Over £5,000
2.2.1 Where Quotations/Tenders have been received and opened using
the approved list procedure in Annex B the Responsible Director
may only accept the lowest Quotation or Tender. Approval of the
Council, the Responsible Committee, or the Executive shall be
sought if a Tender or Quotation other than the lowest is found to be
the most favourable received.
Contract Value
Open Tender Process
£5,001 - £50,000
2.2.2 Where Quotations/Tenders have been received and opened under
any process other than the use of Approved Lists as detailed in
2.2.1 above the Responsible Director may accept a
Quotation/Tender as follows:-

. On the basis of the lowest price or the most Economically Over £50,000
Advantageous, subject to the Responsible Director having
made reasonable enquiries of and being satisfied as to the
competence and financial standing of the
individual/organisation submitting the Quotation.

. On the basis of the lowest price or the most Economically
Advantageous, subject to the Responsible Director having
made a detailed financial and technical evaluation of the
person submitting the Tender. If the Tender accepted is to
be other than the lowest, the reason for the decision shall be
communicated in advance to the Director of Corporate
Services and for Contracts in excess of £250,000 in Value
subsequently reported to the Council.

Withdrawal of offer
22-3—If the selected tenderer withdraws his offer or fails to enter into a

valid Contract within a reasonable period the Responsible Director
may, subject to obtaining the prior written approval of the Borough

CONTRACT REGULATIONS 03-03 v1.0
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Solicitor, accept the next most suitable tender having re-applied the
criteria in 2.2.2 above.

22:42.2.3

2.3

231

Post Tender Negotiations

Save in respect of a Contract which is the subject of public
procurement requirements (in which case see Section 4) a
Responsible Director may, if he/she considers it advantageous to
the Council to do so and for reasons communicated in writing to the
Borough Solicitor and the Borough Finance Officer prior to the
commencement of negotiations, negotiate further with persons
submitting a Quotation/Tender, provided that all persons whose
quoted/tendered Values are within 20% or £20,000, (whichever is
the lower), of the lowest Quotation/Tender must also be given the
opportunity to reconsider their Quotation/Tender. Post tender
negotiations must, throughout, be conducted by more than one
officer and any decisions recorded in writing.

CONTRACT REGULATIONS 03-03 v1.0
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SECTION 3: CONTRACT EXECUTION PROCEDURES

3.1 Evidence and signing of Contracts

3.1.1 Details of Contracts which are not the subject of a formal order or
other documented contractual process shall be recorded in writing
and a copy kept on file. The record shall detail the price, the service
or goods being contracted for and timeframes for delivery/
performance.

3.1.2 Contract shall be in writing and signed by the Responsible Director.
A copy shall be kept on file by a designated officer in each
Directorate.

313—S

3.1.43.1.3Save as detailed in 3.1.4 below Contracts shall be in a form
agreed by the Borough Solicitor and:-Hhink-we need-to-up-the limit

. Signed by the Responsible Director (the person who has
authorised the contract shall not also sign the contract); and

+—Notified to the Bereugh-Surveyer Head of Procurement by
the Responsible Director for entry in the Register of
Contracts, and

Correction to allow for new Head of Procurement post

° If the Borough Solicitor should so advise, be executed under
the common seal.

the-common-seal:

HThe original contract should be retained by the Borough Solicitor

for safe keeping and reference purposes.
3.1.4 Regulation 3.1.3 shall not apply to published and commonly used
standard forms of Contract appropriate to the particular industry to
which the Contract relates provided that such use has been the
subject of the prior approval of the Borough Solicitor in accordance
with Section 6. Fhese—contracts—thatare—approved—bythe
SIEUELE =S at, the_date _of _these requlations are
heldby-the Head-of Procurement——Such contracts should be
signed by the Responsible Director (the person who has authorised
the contract shall not also sign the contract). The original contract
should be retained by the Borough Solicitor for safe keeping and

CortmetRogulazons03-02 vl 4
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3.1.6

3.2

3.2.1
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reference purposes._This—needsto-link-into-the formof contracts

Contracts of £250,000 or more shall be executed under the
common seal, unless the Borough Solicitor advises otherwise.
Such Contracts shall be notified to the Bereugh-Surveyer Head of
Procurement by the Responsible Director for entry in the Register
of Contracts. The original contract should be retained by the
Borough Solicitor for safe keeping and reference purposes.

Deeds shall be executed under the common seal of the Council.
Recording of Contracts

The Borough Solicitor shall maintain a record of all Contracts which
are executed under seal of the Council. The Responsible Director

shall maintain a record of all Contracts for which he/she is
responsible.

Contract Regulations 03-03 v1 4
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SECTION 4: PUBLIC PROCUREMENT

4.1

411

4.2

421

4.3

431

4.4

441

4.5

451

4.5.2

Relationship with Contract Regulations

The public procurement regulations, where they apply, take
precedentce insofar as there is any conflict with these Contract
Regulations. They cover procurement in the public sector with the
aim of ensuring competition amongst the European Union service
providers. Responsible Directors must seek advice from the
Borough Solicitor on the detailed procedures that have to be
followed under the regulations. The public procurement regulations
comprise three sets of regulations for different types of Contracts,
discussed in turn below.

Public Supply Contract Regulations

These apply to the procurement of goods by purchase, lease, hire
or rental where the Contract Value exceeds 249,68114,326 euros
(£1454,47756 as at 1°' January 20082). This figure will be revised
in the year 20024 and every 2 years thereafter.

Public Works Contract Regulations

These apply to Contracts for the execution of works relating to
building or  civil engineering activities above the Value of
6,242,0285,358:153 euros (£3,86611,932395 as at 15t January
20002).

Public Service Contract Regulations

These cover all contracts which are not covered by the Public
Supply or Public Works Regulations, (subject to certain defined
exceptions) where the Contract Value exceeds 249,681 euros
(E154,477 as_at 1% January 2002)214.326-eures. Services are
divided into two categories; Part A services and Part B services.
Advice must be sought from the Borough Solicitor as to which
category the services the subject of the proposed Contract fall
within. Part A services are subject to the full Public Procurement
requirements.  Part B services are only subject to certain
requirements.

Thresholds updated in line with EC procurement Directives

Advertisements

Where the public procurement regulations apply the Council must
advertise the details of the Contract in the Official Journal of the
European Community (OJEC) and request details of interested
contractors to be sent to the Council. No advertisement may be
placed in any UK trade journal or newspaper prior to despatch of
the advertisement to be placed in the OJEC.

The regulations are specific as to the information which must be
contained in the advertisement, and advice must be sought

Contract Regulations 03-03 v1 4
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regarding the content of the advertisement and the appropriate
procedure to be followed from the Borough Solicitor. The
Responsible Director must keep evidence of the date the
advertisement was dispatched to the OJEC.

Contract Regulations 03-03 v1 4
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SECTION 5: BEST VALUE

51

51.1

5.2

521

Best Value

In this section, the term “Best Value” means “ securing continuous
improvements in the way in which the functions of the Council are
exercised having regard to a combination of economy, efficiency
and effectiveness”.

Governing Principles

The Responsible Director should consider how any proposed
contract may lead to the achievement of Best Value. This applies in
particular to contracts with a term of 5 years or more. The
Responsible Director should consider whether to seek the advice of
the Borough Solicitor on contract clauses or conditions to discharge
the Council's duty to secure Best Value under Section3 (1) of the
Local Government Act 1999. This may especially include the
requirements for the contractor to participate in any Best Value
Review to be undertaken by the Council and the modification of
contractual performance as a result of the outcomes of any such
review.
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SECTION 6: CONTENTS OF CONTRACTS

6.1  Categories Form of Contract

6.1 — Unless other forms of contract have been specifically
approved by the Borough Solicitor, all Contracts or Orders
(excluding those involving statutory undertakings) shall be
placed on the basis of the Council’'s standard Conditions of
Contract as follows:

e Upto£5000__ - EITHER:
- Conditions of Contract for_the Supply of Minor
Goods and/or Services 01-02
- Contract for Small Building and Associated Work

e £5001-£150,000 —- EITHER:
- Conditions of Contract for Services 01-02
- Conditions of Contract for Goods 01- 02
- Conditions of Contract for Consultancy 01-02

e Over £150,000
- Consult with Borough Solicitor on the form of contract
required

6.2 ——No amendments or additions to the Council’s standard
Conditions of Contract may be made without the approval of
the Borough Solicitor, who should in any event be consulted
in any case of doubt or where any nevel complex or unusual

additions to these terms. This should strengthen contractual control,
reducing risk, whilst also allowing the Borough Solicitor to concentrate
resources on the larger, more complex contracts.

£150k has been selected as the threshold as it is a close approximation to
the limit above which EC procurement Directives apply.

“= 4[ Formatted: Bullets and Numbering
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6.3.1 ln—every written—Contractfor—all categories—a—clause—shall-be
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6.7.2 “The contractorshall comply_in-all respects-with-the provisions-of
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6.13 Centractors-erconsultants-dealing-with-third-parties

6.14 Human-Rights{Contract-CategoriesEand-G)
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These paras have been omitted as the clauses concerned are either already
in_the Council's standard Conditions of Contract, or will be inserted by the
Borough Solicitor as necessary when consulted for the
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SECTION 7: ANCILLARY MATTERS

7.1

7.1.1

7.1.2

7.2

7.2.1

Disposal of assets (except Land & Buildings)

The Responsible Director shall determine the market value of any
equipment, furniture, fittings or plant under his/her control which
he/she considers is beyond economic repair, of no further use or
obsolete and which is not leased by, loaned or hired to the Council
or subject to any similar arrangement. The method of disposal of
such items shall be determined in accordance with the following
provisions:

. Where an item is believed by the Responsible Director to be
of nil value, this shall be confirmed by the Borough Finance
Officer. Such items shall be disposed of in the most cost
effective manner available.

. Iltems with an estimated value of £2,000 or less shall be
advertised for sale in such a manner as the Responsible
Director judges to be most appropriate. This may include
advertising for sale to Council employees.

. Iltems valued at more than £2,000 but less than £10,000
shall be advertised for sale at the estimated value in local
newspapers and specialist publications, to include public
auctions, as determined by the Responsible Director. Oral
offers may be accepted subject to a written record being
maintained to include the following details:

The officer reviving the quotations

The person making the quotation

The date the quotation was received

The value of the quotation

Whether the quotation was accepted or rejected.

. Iltems valued at £10,000 or above shall be advertised for
sale at the estimated value in local newspapers and
specialist publications, to include auctions, as determined by
the Responsible Director. Offers should be requested in
writing only, save at public auction.

It shall be at the discretion of the Responsible Director to determine
whether items to be disposed of are to be sold jointly if he/she
considers the net income would be maximised from so doing.

Contract variations

Variations in the price, quality or quantity of a Contract which cause
the total cost to exceed the estimated Contract Value by less than
£25,000 and which do not cause the approved Service budgets (as
amended by Financial Regulations) to be overspent, may be
authorised by the Responsible Director.

All variations between £25,000 and £50,000 above the estimate
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7.3

7.3.1

DRAET
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must be approved by Executive Members or Responsible
Committee (as appropriate).

All variations in excess of £50,000 shall be referred to the Executive
or Responsible Committee (as appropriate).

Extensions to the Contract duration shall be permitted at the
discretion of the Responsible Director in cases where the Contract
includes a clause providing for an extension. In all other instances
the Responsible Director may extend the contract; extensions in
excess of six months shall require the approval of the Council’s, the
Executive, or the Responsible Committee (as appropriate).

Contracts over 5 years in duration

The Director of Corporate Services shall be informed in advance
when a Responsible Director intends to enter into a contract lasting
in excess of five years. In situations where the length of contract
cannot be determined (e.g. Social Services spot contracts) the
Director of Corporate Services shall be informed if the Responsible
Director is of the opinion that the contract could last in excess of five
years.
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ANNEX A: CIRCUMSTANCES JUSTIFYING SINGLE TENDER ACTION

Al Where only one company or contractor is considered to be suitable by the

Responsible Director for any of the following reasons: Fhe-eircumstancesjustifyying
ol - s

. Where the Contract can only be performed by one contractor,

Formatted: Bullets and Numbering
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In practice such circumstances do not exist; goods or services can always be

differentiated on qualitative criteria, if not on price.

. Where there is genuine urgency in the sense of time constraints for the letting
of the Contract,

. Where the proposed contractor is already on site and there is a financial
benefit in negotiating an extension for further work,

. Where demonstrable benefits in service or value for money or price are likely
to be obtainable by way of direct negotiation with a potential supplier,

. Where a scheme is wholly externally funded and the funding is dependant on
a specific contractor being used,

. Such comparable circumstances as the Executive or the Responsible
Committee (as appropriate) shall deem to justify a single tender action.

Exceptions to The Requirements in paragraph 1.33.5

4( Formatted: Bullets and Numbering

Consultancies should be subject to the same justification process as outlined above
for other service contracts
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individually named clients or in respect of the provision of education to pupils with
special educational needs where the cost per annum is under £50,000. Where the
annual cost exceeds £50,000 per annum, three written quotations should be
requested. In the event that there are less than three viable suppliers the
Responsible Director shall obtain the maximum number of quotations reasonabley
practicable to obtain.

Contract Regulations 03-03 v1 4
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ANNEX B: THE USE OF APPROVED LISTS OF TENDERERS

B.1

B.2

B.3

B.4

B.5

This Annex gives guidance where the Executive, Responsible—Committee or
Responsible Director has determined that a list shall be kept of persons to be invited
to tender for Contracts of specified categories, values or amounts. This will normally
be for regularly let contracts, where scope will exist for reducing advertising costs
and expediently selecting contractors.

Compilation and maintenance of lists

Before a list is first compiled notices inviting applications for inclusion in the list shall
be published in one or more local newspapers circulating in the Borough and in one
or more newspapers or journals circulating amongst such persons who undertake
such Contracts of specified categories Values or amounts. On receipt of the
application or re-application, references shall be taken up and such investigations
into technical ability and financial security made as may be practical. Following
analysis of these results a list in each category shall be finalised and the successful
and unsuccessful persons notified. The number of organisations or individuals
included on an approved list shall be at the reasonable discretion of the Responsible
Director, but shall normally be no greater than 25.

Such a list shall be compiled, operated and maintained by the Responsible Director.
The approved list of tenderers can be updated or amended at any time, to take
account of poor performance, new products arriving on the market, etc. Every four
years (or more frequently if the Responsible Director feels it is appropriate) the list
shall be re-compiled, following the procedure set out in paragraph B2. Those
included in the existing list shall be circulated with copies of the advertisement.

Where lists of approved tenderers are provided and maintained by recognised
national bodies, these may be adopted by the Responsible Director.

Use of approved lists

The selection of people being invited to provide a Quotation or invited to Tender
shall follow a documented procedure agreed by the Responsible Director. Normally
this procedure will provide for the previous lowest tenderer plus at least two other
persons to be invited to provide a Quotation/Tender. This shall ensure that requests
to provide a Quotation/Tender are rotated in a fair and just manner, while securing
value for money to the Council. For each Contract, the Responsible Director shall
ensure that written details are kept of those organisations or individuals being invited
to provide a Quotation/Tender, whether the invitation was accepted or rejected, the
Quotations/Tenders submitted and the result of the competitive bidding process.
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ANNEX C: PUBLIC ADVERTISING REQUIREMENTS

C1

Note: This Annex does not apply to Contracts being placed under the public
procurement regulations, where different timescales and procedures must be
applied in accordance with the guidance. This annex will apply to any situation
where public advertising is considered appropriate in conjunction with the procedure
in Annex A, or for obtaining possible candidates for the provision of Quotations.

The requirements for public advertising, where it is to be used along with an
approved list of tenderers to invite tenders, are that:-

. 10 days public notice are given in advance of the closing date for
expressions of interest in one or more newspapers or journals circulating
amongst such persons as undertake such Contracts and also in one or more
local newspapers, where the Responsible Director is of the opinion that a
market exists within the Borough.

. The public notice expresses the nature and purpose of the proposed
Contract and invites interested potential contractors to contact the
Responsible Director by a date specified in the advertisement.
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ANNEX D: PROCEDURE WHERE PUBLIC ADVERTISING ONLY IS USED

D.1

D.2

D.3

D.4

Note: It is also possible for public advertising to be combined with the use of
approved lists (see Annex B) This section applies where only public advertising will
be used. This procedure is, therefore, a stand alone procedure and cannot be used in
conjunction with the procedure in Annex A. This procedure applies where there are
no approved lists and the contract greater than £50,000 in value.

This procedure shall apply where the Responsible Director (having obtained the
approval of the Executive or Responsible Committee shall decide that an invitation to
tender for a Contract should be limited to persons who responded to a public notice.

The Responsible Director shall ensure that public notice is given in:-

. At least one local newspaper where the Responsible Director is of the opinion
that a market exists within the Borough,
. At least one newspaper or journal circulating amongst such persons or bodies

who undertake such Contracts.

The Responsible Director shall ensure that the public notice:-

. Specifies details of the Contract into which the Council wishes to enter
. Invites persons or bodies interested to apply for permission to tender; and
. Specifies the time limit save in the case of urgency (which shall be recorded),

being not less than 14 days, within which such applications are to be
submitted to the Council

In cases where a decision is made which requires that only a selection of persons or
bodies expressing an interest are to be invited to tender the Responsible Director
shall:-

. After the expiry of the period specified in the public advertisement make such
enquiries as he/she may consider necessary as to the competence and
financial standing of those persons or bodies expressing an interest in the
tendering using the latest published accounts and credit ratings as provided by
the Borough Finance Officer,

. Send tender documents to at least 3 of those persons who meet the criteria for
inclusion on the tender list (save where less than 3 persons meet the criteria
or respond, in which case all shall be included in the tender list), and

. In the event that the Contract exceeds £250,000 submit the final tender list to
the Executive, or Responsible Committee as a confidential item for approval
save where the responsibility for drawing up the final tender list has been
delegated by the Executive or Responsible Committee to the Responsible
Director.
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ANNEX E: FRAMEWORK AGREEMENTS

E1l ———FFramework Agreements are standing arrangements or call-off contracts
established to facilitate the easy repeat ordering of goods and services over
several years. The following third party-established Framework Agreements are
currently approved for use by the Council:

e All Office of Government Commerce €-Buying Solutions
contracts (including GCAT and SCAT).
e All Central Buying Consortium contracts

T——TFhe list of contracts will be held by the Head of Procurement who will
advise on their use. Aard—amendments or additions to the list may only be
made with the approval of the_-Seetior—151-OfficerHead of Procurement:, in
consultation with the Borough Solicitor

These represent arrangements currently available for use by the Council without the need
for further competition. They have all been set up in full compliance with EC Procurement
Directives.

Setting out an “approved list” of existing acceptable Framework Agreements will avoid the
need to seek Executive approval in principle before using each contract. It also regularises
the current occasional use of Consortium contracts.
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ANNEX F: STANDARD CONDITIONS OF CONTRACT

JCT all forms

ICE all forms

PPC2000 — ACA Standard Form for Partnering

Others to be added — awaiting advice from Environment_and
SS&H

F2 —————FThe Council’s standard Contract Conditions are attached-as follows:
(section 6.1 of these regulations requires these conditions to be used in the
circumstances described in that section) Hhink-you-need-to-crossreferencethe

it | -

e Conditions of Contract for the Supply of Minor Goods and/or
Services 01-02

e Contract for Small Building and Associated Works 01-02
e Conditions of Contract for Services 01-02
e Conditions of Contract for Goods 01- 02
e Conditions of Contract for Consultancy 01-02
Ceontract Regulations 03-03 vi4
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